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I 
Where the evidence shows that a tenant occupies an 
apartment unit with a defective door sill and because of 
the defect sustains injury after notice to the landlord 
to make repairs required under D.C. Housing Regulsations, 
Sections 2501 and 2505, did the Trial Court err in di- 
recting a verdict for the landlord under the doctrine of 


Assumption of Risk? 


II 
Where a question is asked to elicit the fact that 
subsequent’ to the injury complained of, another person 
was caused to fall because of the defective door sill, 
aid the Trial Court err in sustaining an objection to 


the question asked? 


IIt 
Where the U.S. Department of Health, Education and 


Welfare Life Tables were offered in evidence to prove 


plaintiff's life expectancy, did the Trial Court err in 


refusing to admit the life tables in evidence on the 
ground that the evidence showed that appellant had a 


diabetic condition? 
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The Trial Court erred in directing 
a verdict for Defendant on the ground © 
that Plaintiff's continued use of 
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The testimony that another person who | 
tripped over the door sill subsequent 
to Plaintiff's fall was proper evidence 
to show the dangerous condition of the 
PFEMISES 2. ..cssscee cece ccececececes 


The U.S. Department of Health, Education 
and Welfare Life Tables were admissible 
in evidence to show Plaintiff's life 
Expectancy ..ccceccccccccsescccccece 


CONELlLUSION cecccccccccccccccesccesccccseseses 


CITATIONS 


in v. Kay, 81 U.S. App. D.C. 24, 
154 F.2d 305 (1946) 


* Dougherty v. Chas. H. Tompkins Co, 99 
U.S. App. D.C. 348, 240 F.2d 34 (1957) 


* Gilbert v. Duluth General Electric Co.-, 
93 Minn. 99, 100 N.W. 653 (1904) 


Gladden v. Walker, 83 U.S. App- D.C. 224 
168 P.2d 321 (1948) 


* Gould v. DeBeve, 117 U.S. App. D.C. 360, 
330 F.2d 826 (1964).... 


* Gunning v. Cooley, 58 App. D.C. 304, 30 
F.2d 467 (1929) ...---- eoeece 


ill v. Raymond, 65 App. D.C. 144, 81 
F.2d 305 (1946) .....--se-eeees coccccce 


rath v. American Cyanamid Co., 41 N.J. 


272, 196 A(2) 238 (1963)...--- oceccces 


Meyers v. Capital Transit Co., 75 U.S. App. 
D.C. 256, 126 P.2d 231 (1942).. 


* Moran v. Corlis Steam Engine Co., 2 
386, 43 A. 874 (1899) ..----ceeeeecrees 


Mosheuval v. District of Columbia, 191 
U.S. 247 (1903) 


Neilson v- Barclay, 103 U.S. App. D.c. 
136, 255 P.2d 545 (1958)--------- 


* Whetzel v. Jess__Fisher Management Co., 
108 U.S. App. D.C. 385, 282 P.2d 943 


Rules and Regulations: 


Federal Rules of Civil Procedure 
Rule 8(C)..cccccccccccncccccccccccccee 
Rule 12(h)...- ccc cece cc ccccccccccccce 


D.C. Housing Regulations 
Section 2501.....- ces eecc rece cccrcccee 
Section 2505.... prolate c Ssisiole es eisielese 


Text: 
* 29 American Jurisprudence 2d 


Evidence 309.....cccccccccccccncccceee 
Evidence 898......cccccccccecccecccens 


Oa ee 
* Cases or authorities chiefly relied upon are marked by 
asterisks. | 


IN THE 
'JNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21215 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
POR PHE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, Plaintiff below, by her attorney, files 


this brief in support of her appeal from the judgment of 
the District Court for the District of Columbia on April 


18, 1967 (JA ), directing a verdict for Defendant. By 


Order dated May 4, 1967, the District Court for the 
District of Columbia granted leave to Plaintiff to pro- 
secute this appeal without prepayment of costs (aa: 9 
This Court has jurisdiction under 28 U.S.C., Section 


1291 (1958). 


STATEMENT OF THE CASE 
Plaintiff, Appellant, filed suit against Defendant, 
Appellee, charging him with negligence in that he failed 
to maintain in a safe condition, in violation of District 
of Columbia Housing Regulations 2501 and 2505, an apart- 
ment unit leased to Plaintiff, causing her to be severely 
and permanently injured (JA__). Defendant filed his 


Answer denying negligence (JA Dis 


The case was tried by a jury before Chief Judge 


Curran. The trial lasted approximately two days, taking 


place on April 17, and 18, 1967. | 


| 
Landella Kanelos, Plaintiff, was the first witness 
to testify in her own behalf. She testified that she is 
59 years of age (TR. 5) and has lived at 3237 Hiatt Place, 
| 


N.W., Washington, D.C. since March, 1963 under 'a written 


lease from Defendant (TR 5). The door sill in the bath- 


room was “broken loose" and this condition was reported 
in writing three times, in October, November and December, 
1963 when she sent her rent checks to Defendant's office 
(TR. 5-6). The door sill was in a dangerous condition 
and you “could get your foot caught in it. I was very 
careful always to step over it, but that day I wasn't, 

I just fell on it." (TR. 6). She was “going back into 


the bathroom... when I got my slipper caught in the sill 


and went down" (TR. 31). That day, December 26, 1963, 


was the only time she fell over it (TR. 8). Plaintiff's 
Exhibits 2A and 2B, photographs of the sill, were offered 


in evidence (TR. 8) and admitted (TR. 52). 


The fall caused an injury to her hip “and the pain 
was so bad I couldn't move” (TR. 10). She was taken by 
ambulance to Washington Hospital Center and was there 
confined from December 26, 1963 to March 26, 1964 (TR. 10). 
The hospital bill in the amount of $2,728.52 was admitted 
in evidence (TR. 161). After her discharge from the 
hospital she "couldn't do anything for nearly two years. 

I had the Visiting Nurses coming three times a week" 
(TR. 11). Plaintiff still suffers from her injury, “that 


I will have to walk it seems, the rest of my life on a cane. 


I can't do without the cane; and as I said, I a not able 
to work... my hip pains every once in a while” (rR. 15). 
She still takes medicine for her pain (TR. 16). 

Plaintiff pays $55.00 per month rent, Plaintiff's 
Exhibit #1 (JA__). The building is old (Tr. 18). she 
ha@ an income of only $80.00 a month from her disability 


insurance (TR. 69). Her husband from whom she was separ- 


ated was “paying my rent, my gas and electric light and 


heat" (TR. 26). She filed suit against her husband for 
separation maintenance (TR. 27). 


Eunice Agnes Johnson was the next witness called 


for Plaintifé. She testified that she is employed by 

the Visiting Nurses Association and that she prepared 
meals, cleaned the apartment and went on errands for Mrs. 
Kanelos (TR. 57) for “quite some time, about twice a week. 
Sometimes if they felt it necessary, I went tives times 

a week" (TR. 58). She further testified that the sill 
over which Plaintiff fell was in “rough condition. It 
was cracked and it was splintery and it was a Sagging 


board" (TR. 58). And “well, of course, when you got on 


it it would sag... you know" and it was loose (TR. 58). 


The witness was then asked the question, “did you ex- 


perience on any occasion a tripping or falling over the 
sill while you were working there?” (TR. 58-59). The 
Trial Court sustained Defendant's objection to this 
question (TR. 59). The condition of the sill was the 
same when Plaintiff returned from the hospital as it was 


at the time of her fall (TR. 51). 


Dr. Julius S. Neviaser testified that he first saw 
Plaintiff on December 27, 1963 at the Washington Hospital 
Center (TR. 82), and treated her until March 25, 1964 
(TR. 83). Plaintiff had “what we call a broken hip... 
at the basis of “what we call the neck" (TR. 83). The 
injury to the hip is permanent (TR. 86). The primary 
cause for her hospitalization was the broken hip (TR. 86), 
and nothing could be done surgically to correct the con- 
dition (TR. 87). His bill for services rendered in the 


amount of $715.00 was admitted in evidence (TR. 87). 


Edward Granville Richards was the next witness called 
for Plaintiff. He testified that he visited Plaintiff on 
December 26, 1963 and while in her apartment he saw her 


trip “over the sill going into the bathroom” (TR. 126). 


He called the Fire Department Ambulance (TR. 127) and five 


firemen carried her down stairs because the elevator was 


not working (TR. 127). 


Charles E. Roberts was the last witness called for 
Plaintiff and testified that he saw her falling. He des- 
cribed the sill as having a split in it that dauxed her 
to fall, indicating the split on Plaintiff's Exhibits 2A 


and 2B (TR. 150) . 


The Trial Court took judicial notice of D.C. Housing 
| 
Regulations, and admitted the hospital bill in evidence 


(Tr. 161). | 


Plaintiff's counsel offered the U.S. Department of 
Health, Education and Welfare Life Tables in evidence 
(TR. 161). Defendant's counsel objected to their ad- 


mission and the objection was sustained (TR. 161-163) . 


| 
Defendant's counsel moved for a directed verdict 


(TR. 163). | 


The Court directed a verdict for Defendant on the 


ground that Plaintiff had known of the defective sill and 
| 


she voluntarily assumed the risk (TR. 168-169). 


Plaintiff filed a motion to prosecute this appeal 


in forma pauperis (JA ) which motion was granted (JA ). 


Timely Notice of Appeal was filed (JA yc 


Motion to extend the time for filing the record on 
appeal for a period of not more than ninety days was 


filed (JA ) and granted (JA ie 


RULES AND REGULATIONS 


D.C. Housing Regulations: 


Section 2501: Every premises accommodating 
one or more habitations shall be maintained and 
kept in repair so as to provide decent living 
accommodations for the occupants. This part 
of this Code contemplates more than mere basic 
repairs and maintenance to keep out the elements; 
its purpose is to include repairs and maintenance 
designed to make a premises or neighborhood healthy 
and safe. (C.O. No. 58-458). 


Section 2505: Each floor shall be structurally 
sound, reasonably level, and free of holes and 
wide cracks. Fach floor shall be free of loose, 
splintered, protruding, or rotting floor boards. 

STATEMENT OF POINTS 
1. The Trial Court erred in applying the doctrine 


of Assumption of Risk to the facts of the instant case. 


With respect to Point I, Plaintiff desires the Court 


to read the following pages of the Reporter’s Transcript: 


5-6, 8, 10-11, 15-16, 18, 26-27, 28, 52, 69, 82, 83, 84, 


86-87, 126, 127, 150, 161, and 163. 


2. The Trial Court erred in sustaining Defendant's 
objection to the question asked by Plaintiff regarding 
Eunice Agnes Johnson's fall over the door sill subsequent 


to Plaintiff's fall. 


With respect to Point II, Plaintiff desires the 
Court to read the following pages of the Reporter's Tran- 


seript: 51, 57-59, and 77-79. 


3. The Trial Court erred in refusing to admit into 
evidence U.S. Department of Health, Eduction and Welfare 


Life Tables. 


With respect to Point III, Plaintiff desires the 
Court to read the following pages of the Reporter's 


Transeript: 161, 162, and 163. 


SUMMARY OF ARGUMENT 
t i 
The evidence establishes a prima facie case of negli- 


gence and it was improper for the Trial Court to have 


directed a verdict for Defendant. The D.C. Housing 


Regulations impose a duty on the landlord to maintain 
the door sill, which caused Plaintiff to fall, ina safe 
condition, and since Defendant was under a legal duty to 
protect Plaintiff from harm, the Trial Court erred in 


applying the doctrine of Assumption of Risk to the facts 


of the instant case. Whether there was a breach of duty 


owed to Plaintiff was a question of fact for the jury. 
Likewise, it was a question of fact for the jury to deter- 
mine whether Plaintiff was guilty of contributory negli- 
gence in occupying the premises and using the door sill 


in the manner it was used at the time of the injury. 


II 
The Trial Court erred in sustaining Defendant's 
objection to the question which was asked to elicit from 
the witness, Eunice Agnes Johnson, that she too fell over 
the same door sill subsequent to Plaintiff's fall. Sub- 
sequent accidents or injuries are admissible in evidence 
to show the condition of premises which caused the injury 


complained of. 


IIt 
The Trial Court erred in ruling that U.S. Department 


of Health, Education and Welfare Life Tables were not ad- 


missible in evidence on the ground that there dee testimony 
that Plaintiff had a diabetic condition. The health con- 
dition of a person whose life expectancy is in issue is a 
factor for the jury's consideration under proper instruction 
from the Court, but Life Tables are not incompetent evidence 
merely because there are other factors which may shorten 


one's life expectancy. 


ARGUMENT 
I 
THE TRIAL COURT ERRED IN DIRECTING A VERDICT 
FOR DEFENDANT ON THE GROUND THAT PLAINTIFF'S 
CONTINUED USE OF DEFECTIVE PREMISES BARRED 
RECOVERY UNDER THE DOCTRINE OF ASSUMPTION 
OF RISK. 

The proof shows that Plaintiff occupied the premises 
under a written lease (TR. 5); that the premises were in 
a defective condition (TR. 6); that Defendant had notice 
of the defect and was, on three different occasions, 


requested to make repairs (TR. 6); and that she was 


seriously and permanently injured (TR. 83, 86) . 


These facts established a prima facie case of negli- 


gence. The credibility of the witnesses and the reason- 


able inferences to be drawn from the testimony were 


questions of fact for the jury. Gunning v. Cooley, 58 
App. D.C. 304, 30 F.2d 467 (1929). But despite the 
abundance of testimony, all of a substantial character, 
the Trial Court ruled that: 


"In this case it is clear from the evidence 
that the alleged dangerous defect in the board 
of which the Plaintiff complains was known to 
her at the time she fell and for some months 
prior thereto. 


"fhe law is well settled that the Plaintiff 
assumed the risk of the defect which was at 
all times known to her, and her continued use 
of the alleged defective board makes the doc- 
trine of assumption of risk applicable to this 
case.’ In other words, the Plaintiff under the 
facts in this particular case must be held to 
have assumed the risk of the alleged condition 
fully known to her. 


“The elements which give rise to the defense 
of assumption of risk are knowledge of the 
danger, which Plaintiff had and the voluntary 
exposure to that known danger, which is what 
happened in this case. 


"If it was defective, she knew it for months, 
but she continued to use it. Therefore, she 
assumed the risk.” (TR. 168-169) . (1) 


i 

(1) Defendant did not affirmatively plead assumption of 
risk as a defense. Rule 8(c), Federal Rules of Civil 
Procedure. Nor did he raise the defense in his Motion 
for a directed verdict (TR. 163-165). Therefore this 
defense was waived. Rule 12(h). 


A 


Assumption of Risk 


| 
The application of the doctrine of assumption of 


risk to the facts of the instant case is clearly erroneous. 


In Doughtery v. Chas. H. Tompkins Co., 99 U.S. App- D.C. 


348, 240 F.2d 34 (1957) this Court said: 

"The elements which must be shown to give rise to 
the defense of assumption of risk are often stated 
to be first, knowledge of the danger and second, a 
voluntary exposure to that known danger... To call 
this defense into play requires a showing that the 
person charged has no duty to protect the other from 
risk... Thus, a landowner is not obliged to main- 
tain safe premises for licensees or invitees since 
they assume the risk upon being informed of having 
notice of a dangerous condition. Users of public 
sidewalks and streets do not assume the risk of 
even known defects where the municipality has a 
duty, as in this jurisdiction, to exercise reason- 
able care to maintain the public ways in reasonably 
safe condition." 99 U.S. App. D.c. 350 (Emphasis 
supplied) (2) 


ED 

(2) In McGrath v. American Cyanamid Co., 41 N.J. 272, 196 
A(2) 238 (1963), the New Jersey Supreme Court abolished 
the Assumption of Risk doctrine in these words: 


"Experience, however, indicates the term ‘assumption 
of risk' is so apt to create a mist that it is better 
banished from the scene. We hope we have heard the 
last of it. Henceforth, let us stay with ‘negligence’ 
and ‘contributory negligence’". 196 A(2) at 240-241. 


The underscored language in Dougherty seems to point 
in the same direction as McGrath, i.e. “assumption of 
risk" is "banished from the scene" in this jurisdiction. 


The Trial Court in the case at bar failed to recognize 
that Defendant owed to Plaintiff a duty to maintain, ina 
reasonably safe condition, the premises which she occupied 
under the lease. This duty was imposed by D.C. Housing 
Regulations, Section 2501, and particularly Section 2505, 
supra. Whetzel v. Jess Fisher Management Co., 108 U.S. 
App. D.C. 385, 282 P.2d 943 (1960). And whether there 
was a violation of this duty was a question of fact for 
the jury. Gunning v. Cooley, supra. Here, as in Dougherty, 
Plaintiff did not assume the risk of a known defect because 
Defendant had a positive duty under the regulations to main- 
tain the premises in a reasonably safe condition. Nor is 
there any provision in the lease agreement, Plaintiff's 
Exhibit #1 (JA__), which relieved Defendant of this duty. 
See, Gould v. DeBeve, 117 U.S. App. 360, 330 F.2d 826 


(1964) footnote 1 at 362; also Whetzel v. Jess Fisher 


Management Co., supra, footnote 2 pages 386-387. 


Moreover, since Plaintiff was a person of limited 
financial means, she was economically compelled to occupy 
her apartment in a defective condition, and the element 


of voluntariness -- an essential element of the doctrine 


of assumption of risk -- was lacking as she was in no 
position of "taking or leaving" the risk (TR. 69). 
Recently, this Court refused to apply the assumption 
of risk doctrine to a case where the landlord failed to 
maintain the common hall of an apartment building properly 
illuminated. Nielson v. Barclay, 103 U.S.- App. D.C. 136, 
255 F.2d 545 (1958). See, Gladden v. Walker, 83 U.S. App. 


D.C. 224, 168 F.2d 321 (1948). 


B 


Contributory Negligence 


Nor was Plaintiff guilty of contributory negligence 


as a matter of law. Mosheuval v. District of Columbia, 

191 U.S. 247 (1903). Her continued use of the premises 
with knowledge of the defective sill after notice to the 
landlord to make repairs as required by the D.C. Housing 
Regulations, raised a question of fact for ene Faxy as to 
contributory negligence. Whetzel v. Jess Fisher Management 
Co., supra, Gould v. DeBeve, supra, Hill v. Raymond, 65 
App. D.C. 144, 146, 81 F.2d 278 (1935), Cain v. Kay, 81 
U.S. App. D.C. 24, 154 F.2d 305 (1946). And the Trial 
Court made a finding that there was no contributory negli- 


gence as a matter of law (TR. 167). 


It follows that the Trial Court erred in directing 
a verdict for Defendant. In the event this Court reverses 
the judgment under Point I, Plaintiff asks that Points II 
and III be considered in order to guide the Trial Court 


at a subsequent trial. 


II 
THE ‘TESTIMONY THAT ANOTHER PERSON WHO TRIPPED 
OVER THE DOOR SILL SUBSEQUENT TO PLAINTIFF'S 
FALL WAS PROPER EVIDENCE TO SHOW THE DANGEROUS 
CONDITION OF THE PREMISES. 

Eunice Agnes Johnson was asked the question whether 
she had tripped over the sill subsequent to Plaintiff's 
fall (TR. 58-59). The Trial Court sustained Defendant’s 
objection to this question (TR. 59). The purpose of the 
question was to elicit the fact that the witness had 


fallen over the sill and to show the dangerous condition 


of it at the time Plaintiff fell (TR. 59)- 


It has been held that evidence may be admitted with 


reference to subsequently occuring accidents or injuries 


as tending to show the condition of premises at the time 
of the accident in guestion. 29 AM JUR 2d, Evidence 309. 
Gilbert v. Duluth General Blectric Co., 93 Minn. 99, 100 


N.W. 653, 654 (1904), Moran v. Corlis Steam Engine Co., 


21 R.I. 386, 43 A. 874, 875 (1899). See, Meyers v. 


Capital Transit Co., 75 U.S. App. D.C. 256, 257, 126 F.2d 
231 (1942), quoting from District of Columbia v. Ames, 


107 U.S. pages 524-525. 


III 


THE U.S. DEPARTMENT OF HEALTH, EDUCATION 
AND WELFARE LIFE TABLES WERE ADMISSIBLE | 
IN EVIDENCE TO SHOW PIAINTIFF'S LIFE 
EXPECTANCY. 
The U.S. Department of Health, Education and Welfare 
Life Tables were offered as proof of Plaintiff's life 
expectancy (TR. 161-162). The Trial Court refused to 
admit them because, “She was a diabetic. You can't give 
| 
the same life expectancy to a diabetic as you can toa 


person who is in good health." (TR. 163). : 


Generally, standard mortality tables are admissible 
in evidence notwithstanding that the person whose life 
expectancy is the subject of inquiry is in Bese health. 
Ill health or disease of the person whose life expectancy 
is in issue may be considered by the jury in weighing the 


value of such tables, but this does not render them in- 


admissible. 29 Am Jur. 2d, Evidence, 898. 


CONCLUS ION 

The Trial Court's ruling, if permitted to at 
would give to landlords complete immunity from Liability 
for injuries sustained by their tenants eadieang from 
defective premises which they are under a duty ‘to keep 
safe. The Court's ruling, in effect, says: a tenant's 
knowledge of a dangerous condition in the premises and 
his continued use of them precludes recovery under the 
doctrine of assumption of risk, however, he may recover 
if he does not know of the danger. But, without know- 
ledge of the danger, he can not give notice of it to his 
landlord and, therefore, is precluded from recovering 
because there is lacking the required element éf notice 


to the landlord. This ruling places the tenants in an 


anomalous position and finds no support under the law in 


this jurisdiction. 


It is respectfully submitted that the judgment below 


must be reversed and a new trial granted. 


ET 
Joseph B. Calandriello 
Attorney for Appellant 
Investment Building 

1511 K Street, N.W. 
Washington, D.C. 20005 
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(i) 


QUESTION PRESENTED 


The only question presented on this appeal is whether 
the action of the trial Court in directing a verdict for the 


defendant was proper. 


(iii) 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The appellant was the plaintiff in the trial Court and the 
appellee was the defendant therein and all reference here- 
after in this brief will be as the parties appeared in the trial 
Court. 

The defendant, in his answer to the complaint filed in 


this case, admitted that on December 26, 1963, he was the 
owner of the apartment house at 3237 Hiatt Place, N.W., 


5 


Washington, D.C., and that the plaintiff was a tenant there- 
in. He specifically denied any violation of the District of 
Columbia Housing Code: denied any negligence and asserted 
that the injury of the plaintiff was caused by her failure to 
exercise reasonable care for her own safety. 

The plaintiff testified that the sill leading into the bath- 
room was broken loose and that she had reported it to the 
defendant in October, November and December of 1963 (TR 
3). She then made the following statement: 


“A. Well, it was dangerous that you could get your 
foot caught in it. I was very careful always to step 
over it, but that day I wasn’t. I just fell on it.” (TR 
6) 

Again. plaintiff made the following statement: 

“THE WITNESS: This is a sill, and I fell down here 
on this side, on the right-hand side going in. That was 
loose and split and moving. That was going in. And 
I was going -” (TR 9) 

She testified that a Mr. Edward Richards and Mr. Charles 
Robinson were present at the time she fell (TR 10). 


On cross-examination she testified that there wasn’t any- 
thing wrong with the piece of wood that was on the floor be- 
tween the living room and the bathroom when she went into 
the apartment in March of 1963 (TR 17-18); that she went 
to let Charlie Robinson and Edward Richards into the apart- 
ment and on going back into the bathroom is when I got my 
bedroom slipper caught in the sill and went down (TR 31). 


Plaintiff denied making a statement when she went to the 
hospital, “fell in bathtub today, striking right hip. Felt pain 
in area and could not, I believe, walk”, and also stated she 
did not remember giving the following statement when being 
admitted to the hospital: ‘56 year old white female, dia- 
betic, fell in bathtub today, striking right hip.” (TR 37- 
38). 


Further, on cross-examination, the following question 
was put to plaintiff and her answer thereto: 
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“Q. And you say that that sill or whatever 
you call it was loose? 

“A. That is right, and splintered right there 
at the center and loose on this end.” 


She further stated that she still continued to use it and 
as long as you stepped over it it was all right (TR 50-51). 


She stated also that after she came back from the hospi- 
tal and was using a cane and a walker it was in the same 
condition and she continued to use it. 


On further cross-examination the plaintiff admitted a cou- 
ple of prior falls (TR 115), and she was then asked if she 
didn’t fall in her apartment approximately a month before 
(TR 117) and her answer was that she had not fallen in No- 
vember but that she fell in December, December 26 (TR 
119). The plaintiff was then shown defendant's exhibit No. 
5, the record of the Washington Hospital Center, which dis- 
closed an admission on November 20, 1963 (TR 120) and 
her signature to the record was admitted, and this record 
contained the following: 


“This admission was brought about because she 
had been unconscious for one hour, five to six p.m., 
having fallen forward as she was going to the bath- 
room yesterday.” 

The plaintiff called Edward Granville Richards as her wit- 
ness (TR 124), who stated that he arrived at the apartment 
around 5:00 o'clock (TR 125), and that plaintiff opened the 
door and he heard water running in the bathroom and that 
she tripped over the sill going into the bathroom (TR 126). 


Charles E. Roberts was also called as a witness for plain- 
tiff (TR 148). Roberts stated she opened the door in answer 
to his knock and she had a robe on and when she went into 
the bathroom, all of a sudden there she slipped down on the 
floor. She slipped on a sill; the sill was loose and had a crack 
on the right-hand side, and that when he saw her she was go- 
ing down; that there is a split in the sill that she had fell on 
to (TR 150). 
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On cross-examination the following proceedings were had: 


~“Q. And you say she slipped as she was going into 
the bathroom? 

“A. Yes. sir. 

~Q. And what way did she slip? 

“A. Give me the picture there. 

~Q. I want you to tell us what you saw. 

“4. When I seen her, she was holding on the side 
of the door going down to the floor. 


“Q. And when you say she slipped, did she slip be- 
fore she got to the bathroom or afterwards? 
A. Well, she was — the sill was right here; and that 
is when I seen her going down to the floor, sir. 


~Q. And did you notice what she had on her feet, 
bandages of some kind? 
“A. No, sir. 


. What did she have on? 
. She had on a bathrobe and bedroom slippers. 


. And you said there was some crack in this sill? 
. Yes, sir. 


. Had you noticed that before in any of your 
visits up there? 

“A I noticed it one time. I volunteered to take and 
nail it. 


“Q. And did you? 

“A. And she said that she had told the janitor 
about it, and he was going to come up there and fix 
it. 

“Q. And she said she told the janitor that? 

“A. Yes, sir. 


“Q. And the janitor never came up? 
“A. I don’t know, sir.” (TR 156-157) 


Again on page 158 of the transcript the following proceed- 
ings were had: 


os 


“Q. Now, do you know anything about carpentry? 
“A Well, I work with them all the time. 
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“Q. With carpenters? 

“A. Yes, sir. 

“Q. Is that your work now? 
“A. lama carpenter’s helper.” 


Counsel for the plaintiff stated to the Court that was all 
the evidence he had with the exception of the hospital bills 
and Regulations, and the Court stated that he would take 
judicial notice of the Regulations, and a motion for a di- 
rected verdict was made on behalf of the defendant, and 
-eference was had to Housing Regulations 2505 and 2301, 
and the motion for a directed verdict was granted (TR 167). 


SUMMARY OF ARGUMENT 


Plaintiff became a tenant in the apartment in March of 
1963, and was injured December 26, 1963. She testified 
that the apartment was in good condition when she be- 
came a tenant (TR 17-18), and that for three months prior 
to the alleged fall she knew of the alleged dangerous con- 
dition (TR 6). Under the circumstances, plaintiff assumed 
the risk of any injury she sustained by reason of this con- 
dition and the action of the trial Court in directing a ver- 
dict for the defendant was proper. 


The pre-trial order referred only to Section 2505 of the 
Housing Regulations and Section 2501, set out on page 7 
of plaintiff's brief, was never before the trial Court, but 
Section 2301 was and the record clearly discloses that 
plaintiff assumed the risk of any dangerous condition but 
was also guilty of negligence as a matter of law. 


ARGUMENT 


Counsel for the defendant has attempted to set out in 
the counter-statement of the case the material parts of the 
evidence before the trial Court, the material part of which 
is as follows: 


Plaintiff became a tenant in March of 1963 and it was 
not until October that she noticed that the sill between the 
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bedroom and the bathroom was in a dangerous condition: 
that on the 26th day of December. 1963, in attempting to 
go into the bathroom, her foot caught in the sill and she 
fell breaking her hip. and subsequently was taken to the 
Washington Hospital Center. and she denied making the 
statement at the hospital that she fell in the bathtub strik- 
ing her right hip. She further stated that after she came 
back from the hospital the sill was in the same condition 
and she was using a cane and a walker without any appar- 
ent difficulty in entering the bathroom. 


The past history of plaintiff discloses that on November 
20. 1963. she was also admitted into the Washington Hos- 
pital Center where the record discloses that she had been 
unconscious for one hour, having fallen forward as she was 
going into the bathroom yesterday. 


The material parts of the testimony of Charles E. Roberts, 
who was present at the apartment when plaintiff fell, com- 
mencing at TR 148, stated that he had noticed the condi- 


tion on one of his prior visits and there was some crack in 
the sill and he volunteered to take and nail it but plaintiff 
stated that the janitor knew about it and he was going to 
come up and fix it (TR 156-157). The witness also stated 
that he worked with carpenters all the time for he was a 
carpenter’s helper (TR 158). 

This condition clearly indicated knowledge of what plain- 
tiff stated was a dangerous condition and continued to live 
in the apartment for three months prior to the alleged fall. 

There was before the trial Court Section 2505 of the D.C. 
Housing Regulations, which is as follows: 

“Each floor shall be structurally sound, reasonably 
level, and free of holes and wide cracks. Each floor 
shall be free of loose, splintered, protruding, or rot- 
ting floor boards.” 

And Section 2301 of the D.C. Housing Regulations, which 
is as follows: 
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“No owner, licensee, or tenant shall occupy or per- 
mit the occupancy of any habitation in violation of 
these regulations.” 


In the case of Whetzel v. Jess Fisher Management Co., 108 
U.S. App. D.C. 385, 282 F.(2d) 943, this Court, at page 391, 
under the heading [4], made the following statement: 


“Upon whom are the duties specified by the regula- 
tions imposed? Some are upon the landlord alone. 
Under $ 2304, ‘No persons shall rent or offer to rent 
any habitation, or the furnishings thereof, unless such 
habitation and its furnishings are in a clean, safe and 
sanitary condition, in repair, and free from rodents 
or vermin.” At the very least, this imposes an obliga- 
tion upon the landlord to put the premises in safe 
condition prior to their rental.” 


Plaintiff admitted that the premises were in good condi- 
tion when she became a tenant. 


Under Section 2301, the plaintiff, as a tenant, was in 
violation of the Housing Regulations in remaining in the 
premises if the premises were in violation of the Housing 
Regulations and which she was alleging as a part of her 
case in chief. 


More clearly is the fact that plaintiff in remaining in 
these premises assumed the risk of any dangerous condi- 
tion which occurred during her tenancy and which, as 
her witness stated, could have been fixed by putting a nail 
in the sill and he wanted to do it but was not given permis- 
sion to do so by plaintiff. 


In the case of Fitzpatrick v. Fowler, 83 App. D.C. 229, 
168 F.(2d) 172, Fitzpatrick was a maid in the home of 
Fowler, whose principal duties were to wait on table and 
to clean and dust the dining room, and had been in the 
employ of defendant two weeks before she caught her foot 
in something which caused her to fall and break her hip, and 
it was disclosed that the plaintiff knew, or must have known, 
of the condition which caused her to fall for she had been 
cleaning the floor for that period of time. The Court then 
said: 
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“This being the case, there appears no escape 
from the conclusion. reasonably drawn from appel- 
lant’s own testimony, that she must have observed 
this defective condition in the floor covering some 
time prior to the accident, or should have done so 
in the exercise of reasonable care. * * *. 

** * 


“Thisbrings us to the question of assumption of 
risk. Appellant contends it was error for the court 
below to hold that appellant assumed the risk caus- 
ing the injury. But we find it well established that 
an employee assumes not only the ordinary risks in- 
cident to his employment, but also any extraordinary 
risks which are obvious or fully known and appreci- 
ated by him. * * * The plain import of the common 
law doctrine of assumption of risk is that if the em- 
ployee knew of the dangerous condition, or could 
have known of it by the exercise of reasonable care, 
he should be held to have assumed the risks incident 


to such danger, for he is presumed to see and under- 
stand dangers that a prudent person would see and 
understand, which he might protect himself against 
by exercising reasonable care for his own safety.” 


There is nothing contained in the opinion of this Court 
in Dougherty v. Charles H. Tompkins, 99 U.S. App. D.C. 
348. 240 F.(2d) 34, which in any way changes the law of 
assumption of risk as set forth in the case of Fitzpatrick v. 
Fowler, supra. 


It is submitted that the action of the trial Court in di- 
recting a verdict in favor of the defendant on the basis of 
assumption of risk by plaintiff was proper. 
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The Court Properly Sustained Defendant's 
Objection to the Testimony of the 
Witness, Agnes Johnson 
Counsel for the plaintiff tendered the testimony of a wit- 
ness, Agnes Johnson, of the Visiting Nurses Association, who 
visited plaintiff in her apartment after the accident, as to the 
condition of the premises at that time. 


The record in this case further discloses that her visits to 
the plaintiff commenced on May 11, 1964, approximately 
four and one-half months after plaintiff's fall (TR 67). 


The only proper and relevant testimony concerning the 
condition of the premises was the condition which existed 
on December 26, 1963, and prior thereto, for plaintiff tes- 
tified that after her return from the hospital she had never 
fallen again and that she was using a cane and a walker. 


It is submitted that the Court’s action was proper and it 


is further contended that the only matter to be decided by 
this Court is whether or not the trial Court’s action was 
proper in directing a verdict. 


Il 


Life Expectancy Tables Not Applicable 


The life expectancy tables, which are permitted in evi- 
dence, normally cover persons who are in reasonably good 
health at the time of the alleged accident, but in this case 
the record discloses that plaintiff was a known diabetic - 
and a poor operative risk. The record in the testimony 
of Dr. Julius Neviaser, commencing at page 84 of the tran- 
script, contains the following: 


“She was overweight and she had diabetes. So 
the medical man didn’t want us to operate on her. 
So we kept her in traction, which is the other 
method of treatment.” 


The statement taken from the hospitalization record of 
the plaintiff on November 20, 1963, as it appears on page 
93 of the transcript, is as follows: 
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“MR. DOHERTY: There is something else. One 
of the histories given at 10:00 o’clock on Novem- 
ber 20. 1963, is this: This admission was brought 
about because she had been unconscious for one 
hour between 5 and 6 p.m., having fallen forward 
as she was going to the bathroom yesterday. She 
states that for a period of two months she had been 
going downhill with loss of weight, nausea, frontal : 
headaches, and vomiting. About once a week short- 
ly after arising in the morning vision has been failing 
as has her hearing. And she has some cramps in an- 
kles, also at the head of the fifth metatarsal. She 
takes 60 units of NPH insulin at breakfast and sup- 
plements this with regular insulin. She has lost 20 
pounds during the past two months.” 


Again at page 108 of the transcript is the following: 


“A. She had edema. I believe the edema was 
due to cardiovascular disease. Ordinarily with dia- 
betes, a lot of these patients have arteriosclerosis 
and have impairment of circulation. Two and a 
half years ago she lost toes of the right foot. 

“Q. Well, in December of 1963, wasn’t she suf- 
fering from gangrene, too, in both feet? 

“A. She had gangrene, but it was two and a half 
years prior to the time I saw her.” 

The doctor’s testimony again, at page 109 of the tran- 
script, is as follows: 

“Q. Well, how many toes had she had taken off 
her right foot at that time? 

“A. [have a note here as to toes, but she doesn’t 
have it down here how many she lost. Let me see if 
it is on the record here. 

“There is a note here that says: “Transverse meta- 
tarsal amputation of the right foot about two and a 
half years prior to the time of admission for diabetic 
gangrene.” So that would indicate that she had lost 
them all.” 


It is submitted that the life expectancy tables do not in- 
clude an individual in such physical condition. 
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CONCLUSION 


It is respectfully submitted that the record herein discloses 
that the action of the trial Court in directing a verdict was 
proper and that the judgment for the defendant should be 
affirmed by this Court. 


Respectfully submitted, 


CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N.W. 
Washington, D.C. 


Attorney for Appellee 


